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spouse does not take by inheritance but as survivor by virtue of the original 
grant. But this is no adequate reason for refusing to apply the equitable prin- 
ciples above discussed. See (1897) 36 Am. L. Reg. (N. S.) 225, 237. 

Waters and Watercourses — Obstructing Natural Stream — Extraordinary 
Rain as Act of God. — The defendant enclosed in culverts a stream flowing, 
through its land. As the result of an unprecedented storm the culverts proved 
insufficient, and overflowing water damaged the plaintiff's property. In its 
natural condition the channel would have been sufficient to carry off the flood. 
Held, that the defendant was liable, some of the opinions resting on the ground 
that an extraordinary rainfall in Scotland was not to be deemed an act of God, 
and one at least on the ground that one who substitutes an artificial watercourse 
for a natural one is absolutely responsible for damage caused by any flood which 
would have passed safely through the natural channel. Corporation of Greenock 
v. Caledonian Railway Co. (1917, H. of L.) 117 L. T. Rep. N. S. 483. 

Persons who obstruct the natural flow of a stream will in general be liable 
for damage by overflow caused by the obstruction. McCoy v. Danley (1852) 
20 Pa. 85, 57 Am. Dec. 680. But it is commonly said that for damage due to 
such an unwonted flood as may be deemed an act of God, the defendant will be 
absolved from liability. Dorman v. Ames (1867) 12 Minn. 451. When a flood 
may be so deemed is a question to which it is difficult to find a definite answer 
in the decisions. Of course one who artificially changes a watercourse must 
build to accommodate all the water which can be anticipated under the circum- 
stances, having in view the climate, topography, etc. Sabine v. Johnson (1874) 
35 Wis. 185. Thus when the stream had previously several times overflowed 
its banks, it was held not enough to accommodate only the water that would 
flow within the natural bed and banks. Dunn v. Chicago, etc., Ry. Co. (1917, 
Ind. App.) 114 N. E. 888. While each decision in this field must necessarily 
depend on its own peculiar facts, it would seem that the principal case illustrates 
a tendency of the courts of Great Britain to be rather less willing than are 
American courts to find an act of God in given circumstances. Cf. Kerr v. Earl 
of Orkney (1857, Scot. Ct. Sess.) 20 Dunlop, 298; Dorman v. Ames, supra; 
Helbling v. Allegheny Cemetry Co. (1902) 201 Pa. 171, 50 Atl. 970. Indeed, 
Lord Wrenbury's opinion indicates that, in his view at least, no storm, however 
extraordinary and unforeseeable, would excuse the defendant if the natural 
channel would have been sufficient to carry off the flood. The case is also inter- 
esting for the comments of the Lords Justices upon Nichols v. Marsland (1876, 
C. A.) 2 Ex. Div. 1, in which the act of God exception to the Rylands v. Fletcher 
doctrine was established. 

Workmen's Compensation Act— Injury Arising "Out of" the Employ- 
ment — Assault by Fellow-Employee. — The claimant's intestate, an employee 
of the defendant company, died as a result of injuries received in a fight follow- 
ing an assault upon him by a fellow-employee, arising out of a controversy 
over the possession of a ladle. It was the policy of the defendant company in 
making iron castings to furnish their employees with only a limited number of 
ladles so as to avoid too much crowding of the casters around the cupola where 
the molten metal was drawn out, and so as to prevent them from finishing their 
day's work too early. Held, that the injury did not arise "out of" the employ- 
ment. Jacquemin v. Turner & Seymour Mfg. Co. (1918, Conn.) 103 Atl. 115. 

An injury resulting directly from a wilfully tortious or sportive act of a 
fellow-employee who departs temporarily from the scope of his employment to 
conduct himself in this manner is not generally held to be within that class of 
injuries for which the legislatures have provided compensation. (1917) 27 
Yale Law Journal, 142; Kiser, Workmen's Compensation Acts, 79; Federal 
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Rubber Mfg. Co. v. Havolic (1916) 162 Wis. 341, 156 N. W. 143; Pierce v. 
Boyer, etc. Coal Co. (1916) 99 Neb. 321, 156 N. W. 509. An injury resulting 
indirectly from such an act is within the compensable class. Knopp v. American 
Car & Foundry Co. (1914) 186 111. App. 605. However, the general rule has 
been narrowed by exceptions. Where the nature of the employment peculiarly 
exposes the employee to the risk of such injuries, an injured employee is entitled 
to compensation. Polar Ice & Fuel Co. v. Mulray (1918, Ind. App.) 119 N. E. 
149 (shooting of a servant employed to check and collect for shortages of other 
servants) ; State v. District Court (1916) 134 Minn. 16, 158 N. W. 713. And 
when the fellow-employee is in the habit of conducting himself in a manner 
dangerous to his fellows, it is held that the injury arises "out of" the employ- 
ment, as resulting from a risk incidental to the conditions under which the 
employee must work. In Re Loper (1917, Ind. App.) 116 N. E. 324; McNicol's 
Case (1913) 215 Mass. 497, 102 N. E. 697. But, for recovery in such a case, it 
must appear that the employer had knowledge of the danger. Schmoll v. 
Weisbrod & Hess Brewing Co. (1916, Sup. Ct.) 89 N. J. L. 150, 97 Atl. 723; 
Stuart v. Kansas City (1918, Kan.) 171 Pac. 913. Under this subjective test it 
would seem that, as with the dog-bite scienter, the first injury caused by a given 
employee to another is not compensable, even though the second one might be. 
But see M'Intyre v. Rodger & Co. (1903, Ct. Sess.) 41 Scot L. Rep. 107; 
Heits v. Ruppert (1916) 218 N. Y. 148, 112 N. E. 750. There seems to be no 
reason to doubt either the holding in the principal case, or its suggestion that 
notice of a tendency in the conditions or the men to cause trouble would be 
enough to charge the employer although no actual injury had previously 
resulted. 



